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DISCLAIMER

This Policy has been prepared by the Port St Johns Development Agency Ltd SOC
Limited for its purpose as an information resource only and should not be treated as
an exhaustive statement on the subject. While Agency believes that this information
will be of assistance to you, it is provided on the basis that you will not rely on this
information without first making your own enquiries and obtaining your own
professional advice specific to your circumstances.

Agency expressly disclaims all liability (including but not limited to liability for
negligence) for errors or omissions of any kind or for any loss (including direct and
indirect losses), damage or other consequence which may arise from your reliance
on the information contained in this Policy.

This information has been prepared on the understanding that Agency is not, through
the issuance of this information, engaging in rendering to you any legal advice or
other professional service. Recipients are encouraged to seek their own professional
advice prior to relying on any of the information contained in this Policy.

Notwithstanding the review date specified herein, this policy shall remain in effect

until such time as it is amended or repealed with the approval of the Board. The
policy may also be reviewed earlier if deemed necessary.
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INTRODUCTION
The Unauthorized, Irregular, Fruitless and Wasteful Expenditure (UIFWE) Policy provides a
framewaork for the prevention, identification, reporting, and management of financial
misconduct within an organization or public entity. The policy is established in line with the
principles of sound financial management, accountability, and transparency as prescribed

by the Public Finance Management Act (PFMA) and related Treasury Regulations.

Its purpose is to ensure that all expenditure of public funds or organizational resources is
lawful, authorized, and cost-effective. The policy sets out the responsibilities of officials in
preventing and addressing instances of unauthorized, irregular, fruitless, and wasteful
expenditure, and outlines the procedures to be followed when such expenditures occur.

By implementing this policy, the organization aims to promote responsible financial
behaviour, strengthen internal controls, and protect public or organizational resources from

misuse or loss.
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1. SCOPE OF THE POLICY:

Irregular, Unauthorized and Fruitless and Wasteful expenses can be
described as “negative forces working against effective administration”
which creates numerous problems for many municipalities and municipal
entities simply because of interpretational problems and some vague
stipulations in relevant legislation. The purpose of this document is to
provide clarity on the procedures to be followed when dealing with
unauthorized, irregular or fruitiess and wasteful expenditure as defined in
section 32 of the MFMA.

2. OBJECTIVE:

The Auditor General has highlighted an escalating trend in unauthorized,
irregular, fruitless and wasteful expenditure in municipalities and municipal
entities over recent years, evident in the audit reports and summarized in the
annual reports.

In terms of section 4(2)(a) of the Municipal Systems Act (MSA), the Board of
Directors (Board), Accounting officers and officials have a duty to use the
resources of Port St Johns Development Agency SOC LTD (Entity) in the best
interest of the local community. This duty is extended to individual Board
members and officials through the code of conduct for Board members and
officials which states that a Board member and an official must:

(i) Perform the functions of office in good faith, honestly and in a
transparent manner, and

(ii} At all times act in the best interests of the community and in
such a way that the credibility and integrity of the Entity are not
compromised.

3. LEGISLATION:

Various National statutes were passed pursuant to the stipulations of
the Constitution relating to Local Government in general, but the Local
Government: Municipal Finance Management Act, 2003 (Act No 56 of
2003) primarily regulates the matter under discussion. The Local
Government: Municipal Finance Management Act, 2003 (Act No 56 of 2003)
will henceforth be referred to as the Act.

Section 2 of the MFMA (objectives) basically confirms the ideals set out in

the Constitution and it is advisable that all officials and political office
bearers acquaint themselves with the contents thereof.
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3.1 Specific stipulations of the Act:

The Act distinguishes between “irregular”, “unauthorized” and “fruitless and
wasteful” expenditure by means of a definition of each concept as follows:

i. Irregular expenditure means:
(a) Incurred in contravention of, or that is not in accordance with a requirement
of the Act, and which has not been condoned in terms of Section 170 of the
MFMA

(b) Incurred in contravention of, or that is not in accordance with a requirement
of the Municipal Systems Act, 2000 (Act No 32 of 2000) and which has
not been condoned in terms of that Act.

(c) Incurred in contravention of, or that is not in accordance with, a requirement
of the Remuneration of Public Office-Bearers Act, 1998 (Act No 20 of 1998)

(d) Incurred in contravention of, or that is not in accordance with, a requirement
of the Supply Chain Management Policy of the Entity or any of the
Municipal entity’s By-laws giving effect to such Policy and which has not
been condoned in terms of such Policy or By-law but excludes expenditure
which falls within the definition of “Unauthorized expenditure”.

(e) Irregular expenditure can thus be classified as expenditure incurred in
contravention of or not in accordance with statutory requirements.

In this context ‘expenditure’ refers to any use of the municipal entity’s funds
that is in contravention of the following legislation:

o MFMA, Act 56 of 2003 (as amended), and its regulations.

o Municipal systems Act 32 of 2000 (as amended), and its regulations.

o Public office-bearers Act, Act 20 of 1998 (as amended), and its
regulations; and

o The Entity’s supply chain management policy, and any by-laws, have
effect on that policy.

Although a transaction or an event may trigger irregular expenditure, a
municipal entity will only identify irregular expenditure when a payment is
made, in other words, the recognition of irregular expenditure will be linked
to a financial transaction. if the possibility of irregular is determined prior to
a payment being made, the transgression shall be regarded as a matter of
non-compliance.
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3.1.1 Unauthorized Expenditure:

Means Expenditure incurred by the Entity are otherwise in accordance with
Section 32 of the MFMA or 11 (3). This includes:

(a) Overspending of the total amount appropriated in the Entity’s approved
budget.

(b)  Overspending of the total amount appropriated for a vote in the approved
budget.

(¢}  Expenditure from a vote unrelated to the department or functional area
covered by the vote;

(d) Expenditure of money is appropriate for specific purpose, otherwise than for
those specific purposes.

() Spending of an allocation referred to in paragraph (b), (c} or (d) of the
definition of allocation otherwise than in accordance with any conditions of
the allocation; or

Section 15 of the MFMA deals with appropriation of funds for expenditure
and provides that the Entity may, except where otherwise provided in the
MFMA, incur expenditure only in terms of an approved budget and within the
limits of the amounts appropriate for the different votes in an approved
budget. With reference to the MFMA section 1 (a) in the definition above, a
municipal entity ‘s budget is divided into an operational budget and capital
budget. Overspending must be determined in relation to both the operational
budget and capital budget.

Overspending must also be determined in relation to each of the votes on
both the operational budget and the capital budget. Where board of directors
has approved a budget policy or virement policy that allows the accounting

officer to make limited shifts of funds between votes, must aiso be account.
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EXPENDITURE THAT IS NOT CLASSIFIED AS UNAUTHORISED
EXPENDITURE,

notwithstanding the fact that no provision has been made on the budget:

(i) Any over collection on the revenue side of the budget as this is not an
expenditure; and

(i)  Any expenditure incurred in respect of:

(a) any of the transactions mentioned in section 11(1)(a) to (j) of the MFMA,

(b) re-allocation of funds and the use of such funds in accordance with the Agency

approved Budget policy;

(c) overspending of an amount allocated by standard classification on the main
budget (Budgeted Financial Performance: revenue and expenditure by standard
classification), as long as it does not result in overspending of a 'vote’ on the main
budget (Budgeted Financial Performance: revenue and expenditure by municipal
vote) and (Budgeted Financial Performance: revenue and expenditure and

Overspending of an amount allocated by standard classification on the main budget
(Budgeted Capital Expenditure by vote, standard classification and funding) of the
Municipal Budget and Reporting Regulations so long as it does not result in an
overspending of a ‘vote’ on the main budget.
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3.1.3 fruitless and Wasteful Expenditure Means:

Expenditure that was made in vain that would have been avoided had

reasonable care been exercised.

3.2 Interpretation

The concept of fruitless and wasteful expenditure is founded on public
administration and accountability principles, to promote “efficient, economic
and effective use of resources and the attainment of value for money”. The
idea is also founded on the fact that the Board, the Accounting Officer and
the CFO have fiduciary responsibility to ensure that the Entity’s resources
are used in the best interest of the municipal entity and the local community.

in this context ‘expenditure’ refers broadly to processes that must be
followed, transactions with service providers or suppliers and the use of other
resources belonging to Entity. The phrase ‘made in vain' indicates that the
Entity derived no value for money from the expenditure or the use of other
resources. Fruitless and wasteful expenditure must fulfill both the conditions
in the definition, namely, that it was made in vain and it would have been
avoided had reasonable care been exercised.

To prevent fruitless and wasteful expenditure the Entity will always have to
act cautiously when spending money. However, the matter of the fact
remains that a particular expenditure may not be ‘“irregular” or
*unauthorized” but “fruitless and wasteful’ which leads to the question,
what measures could possibly be implemented to avoid it. The following
questions should be addressed prior to the spending of a municipal entity’s

funds such as:
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3.2.1 A Municipality entity may perform only those functions and powers
referred to it by the Constitution, parent municipality and relevant
legislation. Any expenditure incurred relating to an act or conduct
exercised outside those functions and powers will result in fruitless
and wasteful expenditure notwithstanding sufficient provision has
been made on the budget and correct procedures were followed in

incurring the expenditure.

3.2.2 The expenditure incurred to obtain a service, inventory, asset or to
render a service must have been necessary and ideally unavoidable
to enable the Entity to exercise its functions and powers in accordance

with the relevant legislation. (see comments below 3.2.3)

3.23 It is of paramount importance to incur expenditure only when it is
necessary or essential for purposes as mentioned under question 3.2.1
and 3.2.2 above. One should be satisfied that non-incurrence of such
expenditure will have a negative impact on the lawful activities of the
Entity.

3.2.4 This question overlaps to some extent with question 3.2.3 above but
it is more specific in the sense that it puts pressure on the Entity
to apply its mind and to consider all possible options. Should it
appear after the expenditure has been incurred that a more effective
and perhaps a less expensive option was at the disposal of the Entity
but that it was ignored or disregarded without good cause the
expense will be regarded as fruitless and wasteful.

3.2.5 Lack of sound Financial and ethical practice may in many cases result

in expenditure being regarded as fruitless and wasteful.
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3.2.6 Municipal entities on daily basis waste money because of errors by
officials which could result in such expenditure be declared "fruitless
and wasteful”. Any expenditure incurred because of the negligence,
or gross negligence, of an official will aimost always be regarded as
fruitless and wasteful. Human errors manifest in various forms in
municipal entities because of the divergent functions of municipal
entities and no attempt will be made to mention specific examples. it
is important though to take note that municipal entities must always
ensure that their officials are sufficiently trained and equipped to do

their jobs.

If a human error results in irregular or unauthorized expenditure such error
will obviously not simultaneously be regarded as "fruitless and wasteful”

These questions obviously relate to fruitless and wasteful expenditure
only. Questions relating to overspending of the budget or a specific vote or
unrelated vote spending or non-provision on the budget etc. are not
applicable simply because such matters are covered under “unauthorized”
or “irregular” expenditure.

4 LIABILITY

In terms of Section 32 ofthe MFMA, liability for irregular, unauthorized
and fruitless and wasteful expenditure will be incurred as follows:

By a political office bearer:
4.1 Who knowingly after having been advised by the Accounting Officer that a
particular expenditure is likely to result in unauthorized expenditure,
instructed an official to incur that expenditure.
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4.2

4.3

Who deliberately or negligently committed, made or authorized an irregular
expenditure; and
Who deliberately or negligently made or authorized a fruitless and wasteful

expenditure

By an Accounting officer:

44 Who deliberately or negligently incur unauthorized
expenditure.
4.5 Who deliberately or negligently committed, made or authorized an irregular
expenditure; and
4.6 Who deliberately or negligently made or authorized a fruitless and wasteful
expenditure.
By an Official:
4.7 Who deliberately or negligently committed, made or authorized an irregular
expenditure.
4.8 Who deliberately or negligently made or authorized a fruitless and wasteful
expenditure
It is important to note that liability in terms of Section 32 of the MFMA
does not limit liability which may be incurred in terms of the common law or
any other legislation.
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5 PROCESS TO BE FOLLOWED WHEN DEALING WITH IRREGULAR,
UNAUTHORIZED AND FRUITLESS AND WASTEFUL EXPENDITURE:

5.1 Unauthorized expenditure

In considering authorization of unauthorized expenditure, the Board must

consider the following factors:
o Has the matter been referred to Board for determination and decision

o Has the nature, extent, grounds and value of the unauthorized
expenditure been submitted to Board for recommendations and

investigations?

o Are there good grounds shown as to why an unauthorized expenditure

should be authorized? For example:

- Accounting officer or official was acting in the best interest of the
Entity,

- The accounting officer or official was acting in good faith, and

- The Entity has not suffered any material loss because of the action.

In these instances, the Board may authorize the unauthorized expenditure.
If it is authorized there will be no further consequences for the Board
members, accounting officer and Officials.

5.2 Recovery of unauthorized expenditure

o It must be recovered from the liable official unless the unauthorized

UNAUTHORISED, IRREGULAR, FRUITLESS & WASTEFULL EXPENDITURE POLICY Page 13 of 22
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expenditure has been authorized by Board in an adjustment budget.
o The accounting officer must, in writing, request that the liable official
pay the
o amount within 30 days or in reasonable instaliments.
o If the person fails to comply, the matter should be handed over to the
legal division for the recovery of the debt through the normal debt
collection process.

5.3 Irregular Expenditure

o 6.1 In terms of section 102(1) and (2) of the MFMA, on discovery of any
irregular expenditure or any fruitless and wasteful expenditure, the Board
must promptly report, in writing, to the mayor and municipal manager of the
parent municipality and the Auditor General —

a) Particulars of the expenditure; and
b) Any steps that have been taken —
(i) To recover the expenditure; and
(ii) To prevent a recurrence of the expenditure
o The Board must promptly report to the South African Police Service any-
a) Irregular expenditure that may constitute a criminal offence; and
b) Other losses suffered by the entity which resulted from suspected
criminal conduct.
There is no provision to allow irregular expenditure resulting from the
contravention of the Public Office-Bearer Act to be condoned. This is
consistence with section 167(2) of the MFMA, which provides that such
irregular expenditure cannot be written off and must be recovered from the
political office-bearer concerned.
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5.4 Condonation

The Board may condone a contravention of the approved SCM policy provided

that the contravention is not also a contravention of the MFMA or the SCM
regulations, in which case only national treasury can condone a
contravention of the SCM regulations. Any such requests must be
accompanied by a full motivation and submitted to mfma@treasury gov.za
for consideration.
Once the Accounting officer or Board becomes aware of any allegation of
irregular expenditure, such allegation may be referred to the
delegated/appropriate investigative body for investigation, to determine
whether grounds exist for a charge of financial misconduct to be laid against
the official liable for the expenditure.

5.5 RATIFICATION OF MINOR BREACHES OF THE PROCUREMENT
PROCESS

In terms of regulation 36(1)(b) of the municipal entity's supply chain
management regulations and the SCM policy may allow the accounting
officer to ratify any minor breaches of the procurement process by an official
or committee acting in terms of delegated powers or duties which are purely
technical in nature. Where the Entity’'s SCM policy does not include this

provision, the accounting officer cannot exercise this ratification power.

In terms of regulation 36 of the SCM regulations, the accounting officer is
responsible for deciding whether a particular breach of procurement
process is minor or material. In exercising this discretion, the accounting
officer must be guided by:
(a) It is simply technical in nature not impacting in any significant
way on the essential fairness, equity, transparency, competitiveness
or cost effectiveness of the procurement process.

UNAUTHORISED, IRREGULAR, FRUITLESS & WASTEFULL EXPENDITURE POLICY Page 15 of 22

Y b



(b) Are the circumstances justifiable or at least excusable?

(c)The intent of those responsible for the breach: were they acting in
good faith?

(d) The financial implication because of the breach: What was the
extent of the loss or benefit?

6. DISCIPLINARY AND CRIMINAL PROCEEDINGS:

Although the three different concepts, namely unauthorized, irregular or
fruitless and wasteful expenditure are separately and individually in the
Act they are treated equally when it comes to disciplinary and criminal
proceedings. None of these are thus more or less serious than the other
and are dealt with in the same 5 manner whenever it occurs for purposes
of institution of disciplinary or criminal proceedings.

In terms of Section 171 of the MFMA financial misconduct is committed
by the Accounting Officer, Chief Financial Officer or any other official who
deliberately or negligently permits, permits or instructs another official of the
Entity to make an unauthorized, irregular or fruitless and wasteful
expenditure.

Such financial misconduct must be investigated unless it is frivolous,
vexatious, speculative or obviously unfounded and disciplinary action must
be instituted if the investigation warrants such conduct.

Section 173 of the MFMA stipulates that an Accounting Officer or any other
official is guilty of a criminal offence if he/she deliberately or in a grossly
negligent way makes or permits or instructs another official to make an
unauthorized, irregular or fruitless and wasteful expenditure. In terms of
Section 174 of MFMA, a person is liable on conviction to an appropriate fine

or maximum imprisonment of five years
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7. FINANCIAL ACCOUNTING:

Unauthorized, Irregular and Fruitless and Wasteful Expenditure is
accounted for as expenditure in the statement of financial performance and
where recovered is subsequently accounted for as revenue in the statement
of financial performance. A separate disclosure note for UIFWE to the annual

financial statement must be included.

Any official who deliberately or negligently made or authorized an
unauthorized, irregular and fruitless and wasteful expenditure is liable for
that expenditure. The Entity must recover the unauthorized, irregular and

fruitless expenditure unless the expenditure:

(ii) In the case that unauthorized expenditure is authorized in an
Adjustment Budget or certified by the Board, after investigation by a
Board Committee as irrecoverable and written off by the Board, and

(iii) In the case that irregular or fruitless and wasteful expenditure
is after an investigation by a Board Committee, certified by Board,

as irrecoverable and written off by the Board.

8. UIFWE (UNAUTHORIZED, IRREGULAR, FRUITLESS AND
WASTEFUL EXPENDITURE) REGISTER

The accounting officer must keep a credible and adequate UIFWE register,

with the following content thereon:

1. Transaction details — Description of incident, amount, payment number and
date of payment,

2. Date reported to the Accounting Officer,

3. Person Liable,
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4. Type of prohibited expenditure — (Irregular, unauthorized and/or fruitless and

wasteful)
5. Status — Abbreviations:

Ul: Irregular expenditure Under Investigation

DP: Disciplinary process initiated against responsible person

CC: Criminal charges laid with SAPS

TR: Transferred to receivables for recovery

P: Paid or in process of paying in installments

WO: Written off by Board of Directors as irrecoverable

ANNEXURE A

Register of Unauthorised, Irregular, Fruitless and Wasteful Expenditure

Municipality
= Transaction detalls Parson Type of Status 2
g Amount Description of Incident Liable Prohiblted
. - - {OMclal or Expanditure W DP cC TR P wo
g 8 (33 Polltical
o= i E &5 Office
é ; E Fol Bearar)

9. UIFWS&E PREVENTION CONTROLS

¢ Errors and irregularities from occurring (relevant policies, the segregation of

incompatible duties),
s Updating daily or weekly registers.
* Transactions supported by appropriate documents.

» Training of employees;

» Use of checklist to enable compliance with applicable legislation
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10. CONTROL ACTIVITIES TO REDUCE UIFWS&E

* Policies and Procedures to help ensure that management directives mitigate

risks;
+ Agsist with avoiding and detecting noncompliance with relevant legislation.

11. DIRECTIVE CONTROLS TO REDUCE UIFW&E

o l|dentify errors and irregularities

¢ Review of SCM transactions

» Internal audits on compliance with relevant legislation,;
¢ review of actual versus budget information.

e monitoring and oversight by municipal governance structures

12. CORRECTIVE CONTROLS TO REDUCE UIFW&E

« Irregularities that were identified by the internal detective controls internal

detective controls;
+ consequence management such as investigations and disciplinary actions,
+ Updating policies and procedures;

+ Implementing audit action plan to address audit findings and related internal
control deficiencies.

13. REPORTING: PRACTICAL STEPS TO PROCESS UIFWE
Minimum content of a UIFWE report for MPAC recovery assessment.

* Introduction

* The legal implication of the report
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« Type of UIFWE applicable for this report
+ Discussion of events/reasons that lead to the UIFWE

+ Official(s) responsible for UIFWE, considering delegations, job descriptions
or SOPs etc.

+ NB: Value for money assessment
« Mitigating controls to prevent similar UIFWE in the future

« Confirmation by author of report that information in report is true reflection of
facts

+ Confirmation if UIFWE matter has been referred to as disciplinary actions &
if not, why not (including referral to the DC board)

+ Measures already taken to recover the UIFWE
» Cost of the measures already taken to recover UIFWE

« Estimated cost & benefit of further measures that can be taken to recover
the UIFWE

+ Annexures containing supporting documents, including names of official or
responsible for the UIFWE, proof that goods and services were received efc.

» Conclusion of report, including referral

14. SOME EXAMPLES OF UNAUTHORIZED, IRREGULAR AND
FRUITLESS AND WASTEFUL EXPENDITURE:

Unauthorized:

o Expenditure occurred that was not budgeted for.

+ Unauthorized overtime paid
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Irregular:

Noncompliance with SCM Procurement Policy

Board- remuneration not in accordance with guidelines as gazette from
time to time

Any expenditure in contravention of SCM regulations

No supporting documentation for Capital or Operational
Expenditure

Journals not authorized

Fruitless & Wasteful:

VAT penalty and interest

Interest paid to Creditors that were not paid within 30 days
Late payment of PAYE, UIF, SDL

No-show to booked accommodation

15. CONCLUSION

This policy provides for a basis by which the Entity can define, identify and

respond to instances of upauthorized, irregular, fruitless and wasteful

expenditure.

¢ All expenditure falling into the above category but not limited must be

reported and investigated procedurally as required by the MFMA,
recommendations to Board for consideration and decisions must be
taken on time.
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POLICY REVIEW
This policy will be reviewed annually from its effective date to determine Ms
effectiveness and appropriateness. This policy may be assessed before that time as

necessary to reflect substantial organizational changes at the Entity or any change
required by law.

16. APPROVAL AND SIGNATORY

APPROVAL

Chief Executive Officer m , q'(WM %6
. Date/

UO Sign-ature

Board Chairperson f ,L#ﬂ/?&@k
gnature Date
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